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Lawyers’ Costs

Legal costs are the remuneration of a solicitor for legal work. There are two primary categories of costs:

"Solicitor - Client Costs"

These are the costs charged to a client for professional work. They usually relate to a retainer (also known as a "Costs Agreement") between the solicitor and client. See the Legal Profession Act 2007 Part 3.3 Division 7 (ss.318 – 339).

Section 319 of the Legal Profession Act 2007 provides that an itemised bill of costs claimed or recovered by a legal practitioner may be subject to a cost assessment (also known as a taxation) by an officer of the Supreme Court known as a costs assessor or taxing officer.
The itemised bill of costs sought to be assessed may relate to any legal work performed by a legal practitioner or law firm, including litigious actions, a conveyancing or commercial matter.

On a taxation between solicitor and client, costs are allowable if they are fairly and reasonably incurred.  Criteria for assessment of costs in this situation are set out in s327:
“(1) In conducting an assessment of legal costs, a costs assessor must consider – 

(a) whether or not it was reasonable to carry out the work to which the legal costs relate; and

(b) whether or not the work was carried out in a reasonable manner; and

(c) the fairness and reasonableness of the amount of legal costs in relation to the work, except to the extent that section 328 or 329 applies to any disputed costs.

(2) In considering what is a fair and reasonable amount of legal costs, a costs assessor may have regard to any or all of the following matters:

(a) whether the law practice and any Australian legal practitioner or Australian-registered foreign lawyer acting on its behalf complied with this Act, any other relevant legislation, the regulations or the legal profession rules;

(b) any disclosures made by the law practice under Division 3 (Costs disclosure);

(c) any relevant advertisement as to –

(i) the law practice's costs; or

(ii) the skills of the law practice or of any Australian legal practitioner or Australian-registered foreign lawyer acting on its behalf;

(d) the skill, labour and responsibility displayed on the part of the Australian legal practitioner or Australian-registered foreign lawyer responsible for the matter;

(e) the retainer and whether the work done was within the scope of the retainer;

(f) the complexity, novelty or difficulty of the matter;

(g) the quality of the work done;

(h) the place where, and circumstances in which, the legal services were provided;

(i) the time within which the work was required to be done;

(j) any other relevant matter.”
The party chargeable by the bill who sought the costs assessment will ordinarily be required to pay the other party’s legal costs of the assessment unless the costs assessor disallows 15% or more of the costs in the bill, or is satisfied that the lawyer failed to comply with certain costs disclosure requirements.
"Party - Party Costs"

In most litigation the unsuccessful party is required to pay the successful party's costs. These are called "party and party" costs, and are covered by a scale of costs prescribed in legislation, namely the Supreme Court Rules 2000- Part 34 and Schedule 1.
These Rules are available on the Tasmanian legislation website at: http://www.thelaw.tas.gov.au
If the losing party considers the successful party’s lawyer’s bill of costs to be excessive, they may ask for it to be "taxed" by a taxing officer within the Supreme Court, and the costs scales above will be applied. 
The taxing officer may require a party who is subject to a costs order (the “party chargeable”) to file a Notice of Objection stating, by a list, each item in the bill to which objection is taken, and to state specifically and concisely the grounds of objection to each item.
Form of Bill of Costs

The bill of costs is to be prepared on the approved Form with columns showing the date, the number of the item, the particulars of the services, the disbursements and the professional charges. The bill should describe the professional work done in sufficient detail that its character and purpose are clear. Disbursements are those charges paid to other people as “out-of-pocket” expenses eg. the cost of a medical report.

Items Within The Bill

The following list of items explains the meaning of some items in the costs scale:
· Instructions

This item includes obtaining sufficient information to commence the action. It is also to compensate a solicitor for planning, thought, consideration, anxiety and risk, skill and responsibility

· Drawing Documents

It should be noted that “drawing” is not the physical act of putting pen to paper. It is the application of the solicitor's mind to the preparation of the particular document necessary for the problem at hand.  A "folio" is a unit of measurement of the length of a document, and is used to assess the amount allowed for perusals, for example.  A “folio” is 100 words or numbers. 

· Attendances

Under the Supreme Court scale, attendances are divided between solicitor's attendances and clerk's attendances and a distinction is made between proper and formal attendances. The current rate (since August 2014) for a proper attendance of a solicitor varies between $90 and $268 per hour, depending on the nature and complexity of the action and the seniority of the practitioner involved.

· Correspondence

A distinction is drawn between different categories of correspondence. For example, a "formal" letter usually contains simple information and is usually very short eg. acknowledging receipt of another document. An "ordinary" letter contains more detail and information, and is therefore usually longer. A "special" letter contains complex advice in which the solicitor has applied exceptional skill and legal knowledge.
· Instructions for Brief

This item is discretionary and compensates for other work, not previously charged for, undertaken in getting the matter ready for trial. It might include all items of work performed by way of research, briefing witnesses, inspection of documents and other attendances.
· Barrister’s (or "Counsel's") Fees

There is no scale rate for counsel (even where the solicitor is also acting as counsel). The fees allowed for work as Counsel are determined by the taxing officer's assessment of the complexity of the issues in the case, the seniority and professional experience of the barrister, and the value of the counsel work performed.

Taxation

The "taxation" procedure at which the successful party's costs are assessed by a Court Officer involves:

· the parties attending a costs hearing at the Court before a taxing officer; 

· objections to specific items being determined; and 

· an order being made on the total costs and out-of-pocket expenses that are to be paid by the unsuccessful party to the successful party.

Costs of Taxation

In taxations arising from litigation before the Court the party chargeable must pay the costs thereof. These costs include the costs of drawing the bill, the application for an appointment, any necessary additional copies of the bill, the attendance on taxation and any taxation fees payable.

If the bill is reduced by one-sixth on taxation, the successful party’s lawyer may not be able to recover his/her costs for attending the taxation (including preparation of the bill) unless the taxing officer determines otherwise. Also, the taxing officer may in his discretion allow the unsuccessful party to recover costs for preparation and attending the taxation in these circumstances.

Review of Taxation

Any party who is dissatisfied with a taxation may apply to the taxing officer to review those items objected to prior to a final certificate being issued (the certificate is not issued until the expiration of 48 hours after the taxation). The party objecting must lodge a list of the items objected to and the grounds and reasons for the objection. At the review the taxing officer may hear further evidence and issue reasons in written form. If the party objecting is dissatisfied with the review he may apply to a Judge within ten days for an order to review the taxation.

Taxing Officer's Discretion

The guiding principle in all taxations is that the taxing officer shall allow all such costs, charges and expenses as shall appear to him or her to have been necessary or proper for the attainment of justice and for maintaining or defending the rights of any party.
Further Information

For further information on legal costs, and procedures for taxations and costs assessment, please refer to:

· Legal Profession Act 2007

· Supreme Court Rules 2000
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