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The Emergence of Tribunals

It has been said that Australia is the world leader in the "tribunal movement".
  This may well be correct for over the last 25 years there has been a significant growth in the number and variety of tribunals in this country.  Until recently, tribunals were established on an ad hoc basis as "specialist bodies to deal with a variety of issues as particular needs arise".
  According to the Hon Deidre O'Connor, the proliferation of tribunals was seen as an answer to demands for:

· Cheaper and quicker justice.

· Specialised decision-making.

· A check on executive power.

· Improve standards of government decision-making.

According to Professor De Smith:

"Tribunals have not been established in accordance with any preconceived grand design.  They have been set up ad hoc to deal with particular classes of issues which it has been thought undesirable to confide either to the ordinary courts of law or to the organs of central or local government."

The emergence of tribunals, both for merit review and for dispute resolution, was in response to growing demands three or four decades ago, for speedy and informal access to justice and accountability for administrative decision-making.  These demands also saw the growth of allied bodies with similar objectives such as legal aid, the ombudsman and so on.

Concerns

Obviously, the ad hoc growth of tribunals led to a wasteful duplication of infrastructure resources, inconsistencies in approach and unnecessarily narrow specialisation.  It also led to concerns that tribunals were too close to the Executive and this in turn gradually gave rise to concerns about public confidence in the work done by these tribunals.  Appointments to tribunals were and are at the pleasure of the government of the day and often for relatively short periods.  Appointments are mostly of a part-time nature.  All of this, it was said, was necessary to enable the tribunals to be flexible and to be responsive to changing demands which might, in some cases, even require the abolition of a particular tribunal.  Whilst these are legitimate needs they did give rise to a groundswell of concern that if the decision-makers do not have, and be seen to have, security of tenure and distance from the Executive, their decisions will be tainted with actual or perceived bias and this inevitably leads to a diminution in public confidence in the work of the tribunals.

In the United Kingdom it was accepted early in the piece that tribunals created by parliament should be regarded as machinery for adjudication rather than as just another part of the machinery of administration by the Executive.
  However, it was in the order of 15 years before this view prevailed in Australia.
  But once this proposition gained acceptance it was soon understood that tribunals will not be effective machinery for adjudication unless their decisions are, and are seen to be, fair and just.  This in turn led to the need to provide tribunals with independence, for without independence from the Executive "administrative tribunals bring no more than a primary decision-maker to the review of administrative decisions.  Without independence, administrative decision-makers dealing with civil disputes lack the credibility needed to resolve the dispute and avoid recourse to traditional courts."
  This afternoon I would like to detain you for a short while to discuss the nature and scope of this necessary independence in a Tasmania context.  

I think it is generally accepted in our society that the judiciary is independent of the Executive and, apart from the occasional specific case, its decisions free from apparent or actual bias.  I think that it is also generally accepted that this is in large measure, due to the security of tenure that judicial officers enjoy.  Thus, it was, and is, argued that tribunal appointments should enjoy the same security of tenure in order to engender the same high level of public confidence in the decisions of their tribunals that is enjoyed by the courts.
  Hayne J made the pertinent comment in this context with respect to the decision of a tribunal member, when he said, "The decision-maker has little security of tenure and, at least to that extent, may be thought to have some real stake in the outcome."

On the other hand it has been said
 that having regard to the diverse nature and scope of work done by tribunals, it is not appropriate to align the issue of independence with the judicial model and provide security for tribunal members with the same tenure as that conferred upon judicial officers.  Dr Flemming argues
 that although the judicial model provides an undisputedly high standard of independence, it is not an appropriate model for tribunals.  He states that:

 "Administrative decision-making has unique features including the consideration of public policy issues and the provision of an informal forum where public and private interests may be sharply contrasted in the resolution of the individual case."

So here is the problem.  On the one hand it is obvious that Executive appointment of part-time, short term membership of tribunals is fraught with the risk of perceived bias and hence, low level confidence in the decision-making process.  On the other hand, such appointments are necessary in order to provide the decision-makers with appropriate expertise, to preserve flexibility so that tribunals are continually positioned to fulfil particular objectives, and in the case of some tribunals, to ensure that the policy of the Executive is applied.

It must be frankly acknowledged here, that a significant advantage of part-time short term membership is that it enables particular expertise, necessary for each case, to be applied to the decision-making process without the time consuming and expensive curial process of expert witnesses giving evidence before a judicial officer and perhaps a jury.  With respect to expert witnesses, judges and lawyers, it has been said that:

"Experts are people who know a great deal about very little and who go along learning more and more about less and less until they know practically everything about nothing.  

Lawyers, on the other hand, are people who know very little about many things, and who keep learning less and less about more and more until they know practically nothing about everything.

Judges are people who start out knowing everything about everything, but end up knowing nothing about anything, due to their constant association with experts and lawyers."

So, in a nutshell, here is the dilemma:

The need for Tribunals to have decision-makers with relevant expertise and to be flexible and responsive, results in the appointment of short term, and often part-time, membership.  However, this in turn raises the spectre of lack of independence, perceived bias and a low level of public confidence.  The Honourable Justice Barker cites a Western Australian report
 which encapsulates the problems associated with stand alone specialist tribunals consisting of short term, and often part-time members referring to, "natural justice concerns arising when boards exercised both compliance and disciplinary functions, the part-time nature of the membership of the boards, perceptions of bias resulting from the involvement of industry participants in the decision-making process and confusion as to roles, responsibilities and accountability."
  

The Winds of Change

The Commonwealth tackled the dilemma to which I refer in the 1970s by the appointment of a large, wide-ranging, general administrative tribunal (AAT) and by making other related changes.
  The President of the Tribunal and the Presidential members in each State and Territory are judicial officers and hence have security of tenure.  The Deputy Presidents and members provide the necessary expertise but do not enjoy the same security of tenure.  In my respectful opinion, as a matter of principle, this mix of members with tenure and members without tenure has been successful and has led to a generally high level of public confidence in the decisions of the AAT.

It would appear that my opinion in this respect is shared by others for three other Australian jurisdictions have adopted the Commonwealth model.
  In this context, it is worth noting that the judicial members of the Victorian Civil and Administrative Tribunal have a statutory duty to provide training, education and professional development for the non-judicial tribunal members.
  Thus, it would appear that a mix of judicial members and non-judicial members can work satisfactorily to lift public confidence in the work of tribunals.

Tasmania

Although understandably, having regard to the State's population, no government has propounded the establishment of an Administrative Appeals Tribunal in Tasmania like those established in Victoria, New South Wales and Western Australia.  However, the Tasmanian Parliament took a major step in what I might call the right direction by the establishment in 2002 of the Magistrates Court Civil Division.
  By this and ancillary legislation
 the Parliament conferred upon the judiciary merit-based review of administrative decisions made pursuant to some 50 legislative enactments.  Further, the Parliament took the first step in conferring on the same judicial officers dispute resolution within the jurisdiction of the Motor Accidents Compensation Tribunal, the Anti-Discrimination Tribunal and the Mining Tribunal.
  

Commendable though these steps might be, there remains much more to be done.  There are eleven State and three Commonwealth tribunals that are members of the Council of Australasian Tribunals (Tasmanian Branch) and, according to my searches, five more State tribunals that are not members.  For the purposes of this discussion, to those five should be added the Resource Development and Planning Commission which, although not strictly a tribunal, has important functions akin to dispute resolution.  I venture to suggest that all these bodies need to be given a structure that will provide their members, or at least the chairperson, with the status and security that goes with a judicial office and thereby create a perception of independence from government influence and influence from lobby groups, in order to give the public the same confidence in their decision-making process as exists with respect to the decision-making process of the judiciary.

Let me refer to two tribunals, the Medical Complaints Tribunal and the Resource Planning and Development Commission to make my point.

The Medical Complaints Tribunal comprises a chairperson who is a legal practitioner of not less than ten years' standing, and a person who is neither a legal practitioner nor a medical practitioner.  These are described as the permanent members of the Tribunal.  In addition, the Tribunal comprises three medical practitioners who are appointed especially for each hearing.  These are described as special members  and they sit with the two permanent members.
  The chairperson and permanent member are appointed for a period not exceeding five years.  As I have said, the three special members are appointed for a single hearing.

The disciplinary powers of the Tribunal are very extensive, extending to the removal of the name of a medical practitioner from the register and fining him or her up to $5,000.
  I venture to think that you might agree that the potential consequences for wrongdoing as determined by the Tribunal, could be far more serious for the wrongdoer than many of the consequences that are visited upon persons convicted of crime after a trial by jury in the criminal courts of this State. 

I hasten to interpolate at this stage that nothing I have to say in this paper is to be construed as an adverse reflection upon the holders of office on any of the tribunals to which I refer, all of whom have my utmost respect.  Their integrity is not in question.  I am addressing public perceptions.  Perceptions are not something to be dismissed as inconsequential for in the public arena, they are more important than the realities.  One can have the most efficient hospital or fair and impartial court or, dare I say it, independent Builders' Compliance Corporation, but if the public perception is of inefficiency, unfairness or dependence, that perception will determine how the institution is regarded by the public regardless of the truth of the matter.  Similarly, if the public perception of a tribunal is lack of independence or bias, regardless of the reality, that tribunal will be regarded as one tainted and will accordingly, be held in low esteem by the general public.  

In the case of the Medical Tribunal, the appointments are made by the Medical Council, a body that is not subject to public scrutiny as is the Parliament.  In each case, the three temporary members could be perceived as biased in favour of, or against, the medical practitioner against whom a complaint has been brought, for each will have been specially selected for the medical practitioner's trial or hearing.  Further, as the Tribunal's determination is made by a majority vote, the three temporary members, who may have never before sat on a Tribunal, may override the decision of the two permanent members.  It seems to me that this set up has the potential to result in a low level of confidence in the decision-making process. 

It seems to me that there is evidence to suggest that there is a risk of this happening.  Recently, there has been media publicity, or perhaps a media campaign, in relation to a pending case against a medical practitioner.  Newspaper reports have carried stories to support him.
  Last month a letter supporting the medical practitioner was published.
  The letter concluded:

"In one fell swoop, all the wonderful and positive attributes of Dr Lad are corrupted.  The 'victims' identities are protected but what about Dr Lad?  Even if he is found innocent, a man's reputation and soul have been destroyed.  Is this just?  There are two sides to every story and there are a lot of people behind the Lads.  If you are interested in reading the other side, visit www.drladsupport.com.au."

A visit to the website reveals a very large number of letters expressing support for Dr Lad and espousing views such as:

"We do not for one instant believe what we are reading and just want you to know that we will continue to call both of you our practitioners – Shirley and Bayley."

"Mr Lad is a caring fatherly figure, very professional and thorough and unfortunately his best interests have been misconstrued in this instance … some people may seize the opportunity and jump on the bandwagon in the hope of monetary gain. – Michelle, Blackman's Bay."

Not only do the letters express their authors' belief that Dr Lad is innocent of wrongdoing regardless of the evidence yet to be presented to the Tribunal, but also the publication of such letters influences others to hold the same view.  Were the fate of the medical practitioner in the hands of the judiciary, I venture to suggest that such attempts to influence public opinion and the outcome of the hearing would not have been written or published, not out of fear of punishment for contempt of court on the part of the authors of those letters, but because of public confidence in the outcome of the judicial process.  

I turn to the Resource Planning and Development Commission.  The Commission consists of six persons appointed by the Governor, all of whom are nominated by a Minister.
  Appointment is for a period not exceeding five years and all members, except the Chairperson, are part-time.  The Commission's functions
 are wide and varied.  Its website compendiously describes them as follows:

"The Commission oversees the State's planning system, and state of the environment reporting, assesses public land use issues and projects of State significance, and reviews water management plans. "

The Commission is subject to the direction of the Minister.
  Much of the work of the Commission is advisory and is directed towards implementing State policy with respect to land use and water management.  However, in one important respect, although advisory in form, the work of the Commission is in reality, adjudicative.  I refer to its work pursuant to the State Policies and Projects Act 1993.  Pursuant to that Act the Commission is required to make "an integrated assessment" of a project of State significance and report to the Minister on whether the project should proceed or not and, if so, subject to any conditions.
  By virtue of the statutory definition of a project of State significance, such projects involve very considerable sums of money and their implementation may have a major social, economic and/or environmental impact on Tasmania.  The process for the Commission is only activated if the Parliament declares a project to be of State significance which means that the government of the day is, prima facie, a proponent of the project.  Invariably, such projects are met  by widespread opposition and hence the integrated assessment and the recommendation to the Minister by the Commission is, rightly in my view, perceived as an adjudication process of enormous significance in the State.  It is critical that the public have confidence that such decisions are made by a body that is independent of the Executive and free from inappropriate influence by government and interested lobby groups.  The problem is that these decisions are made by persons without tenure and, except in one instance, who hold their positions on a part-time basis.  This problem is compounded by the fact that when exercising its other statutory functions, the Commission is obliged to implement government policy.  

As is well known, currently the Commission is required to make a recommendation on two of the largest projects that this State has ever seen, namely, a pulp mill in the north of the State and the Ralphs Bay development in the south.  Will there be public confidence in the independence of the umpire?  I think there is a risk that this will not be the case.

According to a recent poll,
 taken against a background of allegations of inappropriate government appointments of people close to the party in power, 60% of Tasmanians believe that the government is either soft or weak on corruption.  The percentage of people with this perception is much higher in Tasmania than elsewhere.  John Goldsmid of Sandford published the following in the Mecury newspaper:

"Steve Kons says that by making Ralphs Bay a project of State significance the politics will be taken out and the Resource Planning and Development Commission will assess it on its merits.  How do we know that the RPDC will not be stacked with 'mates' to make sure that the 'right' decision is made?"

In addition, there have been many public meetings seeking to influence the outcome of the decision-making process.  Those meetings have attracted wide publicity.  There have been television programmes seeking to influence the outcome.  There have been protest meetings and marches, complete with banners.  Political parties have made public statements seeking to influence the outcome and, of course, there has been the usual plethora of bumper stickers.  To me, this indicates a public perception that this kind of extra-tribunal activity can influence the outcome in the tribunal.  It also indicates that there are perceptions that the Commission is not independent from government and it follows, I suggest, that there is a grave risk that all this will lead to a low level of public respect for, and confidence in, the decision-making process.  I ask the same question as I asked with respect to the Medical Council hearing: would there be the same apparent lack of confidence in the decision-making process if, with respect to this function, the members of the Commission, or at least its Chairperson, had security of tenure?

What can be done?

I think that it is fair to say that these days, the courts are far more flexible in their approach to procedures and hearings than used to be the case a decade or so ago and so this afternoon, I suggest for consideration, the proposition that Parliament complete the process it started with the three tribunals to which I have referred, and which either comprise persons with judicial tenure or which have as a chairperson a judicial officer.  If the widely held view is correct that the short-term appointment of part-time members is likely to lower public confidence in the decision-making process, and if experience with tribunals that have at least its chairperson as a judicial officer tends to correct this loss of confidence, is it not desirable that the Tasmanian Parliament follow the path adopted by the Commonwealth with the creation of the AAT, and adopt the principle reflected in the establishment of that Tribunal and the similar tribunals established in three other States? 

The Administrative Appeal Tribunals have all been set up with judges who hold judicial tenure at their head.  They also make use of part-time non-judicial members who are able to provide the expertise necessary to the decision-making process.  As I have said, to set up an independent AAT in Tasmania would be a very expensive investment in infrastructure, but I suggest that the principle underpinning those tribunals could be adopted by bringing the tribunals of this State within the umbrella of the court system.  Why not make tribunals a division of either the Supreme Court or the Magistrates Court?  Statutory provision could be made to ensure that although the tribunal is to be chaired by a judicial officer, its membership shall also include part-time specialists.  This would give each tribunal that necessary distance from the Executive and independence, but at the same time maintain the necessary flexibility and provision of expertise.  I know that the conservatives will say that the Court should stand aloof from this kind of proposal because it will taint the independence of the judiciary, but I do not see why that is so.  These days it is not uncommon for judicial officers to hold commissions as tribunal members.  The judicial tenure of office gives the tribunal the perception of independence and thus public confidence in the decision-making process.  After all, there is nothing really novel about this idea for the Supreme Court already has a power to sit with assessors
 in an appropriate case.  

I do not have a fixed view about this proposal, and I accept that there will be opposition to it by some, but I do believe that it is one that is worthy of consideration.  Thank you for your attention.

Chief Justice Peter Underwood AO. 
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